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Binaries
Beyond

The recent amendments to the Sex Discrimination Act have expanded its 
protections to include protections against discrimination on the basis of a person’s 
sexual orientation, gender identity, and intersex status, as well as broadening the 
nominal categories of sex.1

In particular, the inclusion of ‘gender identity’ and ‘intersex status’, as well as 
changes from ‘opposite sex’ to ‘different sex’ under federal discrimination laws 
provide the basis to legally challenge discrimination against persons who have an 
intersex status, who are trans, or who are gender diverse (i.e., people who do not 
identify as women or men). These changes have the potential to expose a broad 
number of organisations to liability for discriminatory practices, largely because 
there is limited or poor understanding, within Western cultures, on how to include 
the needs of these three distinct but sometimes overlapping groupings of people.

These amendments are intending to eliminate discriminatory treatment, within 
employment and access to services being two of the main areas relevant to 
organisations.2 Principally, this Bill seeks to prohibit discrimination on the grounds 
of sexual orientation, gender identity and intersex status, and makes specific 
reference to particular areas, such as employment and other aspects of public 
life.3  

In doing so, they have set a broad precedent at a Federal level that has created new 
definitions in law.4 By implementing best practice, organisations can significantly 
ameliorate their exposure to liability, engender a positive and inclusive work 
culture, as well as providing some manner of framework for navigating some 
exceptionally challenging interpersonal workplace issues. 

What these amendments do is novel, from a legal viewpoint, and creates new 
areas of law and acts proscribed as discrimination that have yet to be tested in 
1  It should also be noted that the Amendment has expanded the protections afforded to 
‘marital status’ to now also cover ‘relationship status’ as well, but this is not the focus of this analysis. 
However, it should still be noted that relationship recognition is an important issue for intersex, 
trans, and gender diverse people: intersex persons’ marital rights can be unclear, and trans people 
who see themselves as in a same-gender partnership might be recognised on paper as a ‘straight-
married couple’ or vice versa.
2 The list of areas in which discrimination is prohibited under the Act is much longer. See the 
factsheets on gender identity and intersex status on this page: 
https://www.humanrights.gov.au/complaints/complaint-guides/making-complaint/complaints-
under-sex-discrimination-act
3 To review an excellent summary report on the changes, a link to the Bill Digest is included. 
The Key issues and provisions start on page 8:
http://parlinfo.aph.gov.au/parlInfo/download/legislation/billsdgs/2536109/upload_binary/2536109.
pdf;fileType=application%2Fpdf#search=%22legislation/billsdgs/2536109%22 
4 For a good explanation on this issue, see the descriptions of direct and indirect 
discrimination provided here: 
https://www.humanrights.gov.au/complaints-under-sex-discrimination-act-gender-identity; 
as well as:
h t t p: / / w w w.v i c to r i anhumanr i gh t sc ommis s i on .c om / w w w/ index .php?op t i on= c om _
k2&view=item&layout=item&id=1125&Itemid=567
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Summary
On 28th of June 2013, the 
Sex Discrimination Amend-
ment (Sexual Orientation, 
Gender Identity and Inter-
sex Status) Bill 2013 (“the 
Amendment”), entered into 
force, amending the Sex 
Discrimination Act 1984 
(“the Act”). 

This policy document has 
been written to give employ-
ers and managers of pub-
lic associations advice on 
best practice around these 
changes.
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a court of law. Accordingly, the limits of the possible application of these laws are not entirely clear, and it 
is the areas on the margins that create the greatest risk for organisations. By taking a proactive manner on 
these issues, and implementing a best practice model, rather than simply meeting minimal requirements, an 
organisation will position themselves in such a way as to offset that risk significant.

One of the principle challenges that organisations will face on these issues relates to the traditional assumptions 
that sex and gender are the same thing, that there are only two valid options for sex and for gender, and that 
those who do not fit into this binary framework are undifferentiated ‘others’. References to sex normally entail 
some kind of marker relevant to anatomy and biology, and while two of the broad categories have some 
relation to sex-related differences relevant to their bodies, the needs of trans and intersex people can be vastly 
distinct, if not directly contrasting. These issues may also be overlaid with references to gender, which entail 
some lived experience or self-identification being a man or a woman, or of being masculine or feminine,  or 
elements of all of these or elements of none. The complexity of how these issues interact is what organisations 
will need to come to terms with in order to affect best practice.5 

Changes to the Sex Discrimination Act
On 28th of June 2013, the Sex Discrimination Amendment (Sexual Orientation, Gender Identity and Intersex 
Status) Bill 2013 (“the Amendment”), entered into force, amending the Sex Discrimination Act 1984 (“the Act”). 

The amendments have affected four significant changes by establishing the protected categories. Those 
changes are (emphasis mine): 

• the inclusion of ‘gender identity’, which specifically is described in terms of aspects of identity that 
pertain to either manner or appearance regardless of the designated sex at birth;6  

• the inclusion of ‘intersex status’, which is described in terms of an individual whose physical, hormonal 
or genetic features are not strictly male or female;7

• a repeal of the definitions of the terms of ‘man’ and ‘woman’ in such a way as to be less prescriptive, 
which has the specific purpose of allowing people who have assumed a male and/or female sex status to 
be considered as a man or a woman respectively, regardless of their history; 8 and

• the change of language from ‘opposite sex’ to use of language like ‘different sex’.9

The Act specifically defines grounds for claims of discrimination against actions that are performed on the 
grounds of:

• a person’s membership in one of the aforementioned groupings of people,  or 

• a characteristic that appertains generally or generally imputed of persons of these groupings of 
people.10 

The most significant challenge that these amendments provide is one that requires organisations to adjust their 
thinking and practice on the subject of traditionally Western understandings of sex and/or gender; the challenge 
might be manifest in the organisations struggling to reconcile with people’s self-defined labels for their bodies 
(e.g., ‘female’, ‘male’, ‘intersex’), which can be distinct from their gender (e.g., ‘woman’, ‘genderqueer’, ‘man’, 
‘sistergirl’), as well as large number of persons with intersex status that regard themselves as just ‘female’ 
or ‘male’. Moreover, because the Amendment introduces several distinct categories with different needs and 
requirements, the totality of these issues cannot be resolved through single-issue measures and/or single-

5 These concepts are explained more comprehensively in the Sex and Gender Guidelines.
6 Item 6 of the Amendment, which amends Subsection 4(1) of the Act, inter alia.
7 Item 7 of the Amendment, which amends Subsection 4(1) of the Act, inter alia.
8 Items 8 and 14 of the Amendment, which amends Subsection 4(1) of the Act, inter alia.
9 Item 15 of the Amendment, which amends Subsection 5(1) of the Act, inter alia.
10 Item 17 of the Amendment, which amends Section 5, inter alia.

Beyond Binaries | prometheusmundi.wordpress.com         page | 2



Beyond Binaries | prometheusmundi.wordpress.com         page | 3

response policy frameworks. In fact the tendency to conflate these issues, or attempting to treat the members 
of each of these groups as having identical needs, or applying the provisions set up for one group to a person 
from another group, are all principle means for organisation to indirectly discriminate. 

Effectively, organisations will now need to recognise that they might be engaging with employees (or other 
internal stakeholders) and members of the public (or other external stakeholders) that are intersex, are gender 
diverse, or are trans; each having distinct but sometimes overlapping needs. One of the easy mistakes that 
organisations can make, which might make them liable for discrimination, is making choices or decisions that 
are inclusive of one of these groups of people, but do not meet the needs of another.

There are currently two principle documents that are useful to refer to for a more developed discussion around 
the use of terms relating to persons of intersex status, are gender diverse, or are trans. The first of these include 
the Australian Guidelines on the Recognition of Sex and Gender (“the Australian Government Guidelines on 
the Recognition of Sex and Gender”),11  the National LGBTI Health Alliance’s Inclusive Language Guide 
on Respecting People of Intersex, Trans, and Gender Diverse Experience,12 and the Organisation Intersex 
International, Australia’s Guidelines for Intersex Allies.13

On Semantic Issues
On the surface, this issue might seem to be one of semantics, but these semantics carry significant weight. The 
terms individuals employ are fundamental to how individuals they express and define themselves. Part of what 
might constitute an act of discrimination is actively or repeatedly ignoring these terms, which would constitute 
an act of misgendering; so acts that constantly or deliberately ascribe incorrect ideas of sex and/or gender 
onto people may constitute a prime example of discrimination (there are some small exceptions on record-
keeping as explained below). Other acts relevant to these issues may relate to presumptions or requirements 
for employees and members of an organisation to live or work in a way that conforms to traditionally Western 
ideals of sex and/or gender. For best practice, businesses and organisations should seek to actively promote 
a space that challenges discrimination on the basis of such terminology. Challenging these conventions are 
useful for organisations because discrimination under the Amendments is broader than issues simply relating 
to terminology, but many of the assumptions implicit in their misuse play direct into broader more complicated 
types of discrimination.14

This area relates to one of the more significant exemptions under the law, which applies to identity records.15 
The Australian Government Guidelines on the Recognition of Sex and GenderAustralian Government 
Guidelines on the Recognition of Sex and Gender are referenced in the Explanatory Memorandum to the 
Amendment.16 This means these issues remain live, as a number of organisations are seeking to have these 
guidelines (including the Australian Human Rights Commission) to be implemented nationally. Notably, the 
AHRC recommended in its submission to the Senate in relation to the Amendment’s inquiry, that the exemption 
in proposed should also include a requirement that the exemption be reviewed after three years.17

Moreover, one case is currently testing these issues in a broader sense,18 which is (as of writing) being 
submitted to the High Court of Australia for Appeal. The reason this case is of significance to this issue 

11 http://www.ag.gov.au/Publications/Documents/AustralianGovernmentGuidelinesontheRecognitionofSexandGender/
AustralianGovernmentGuidelinesontheRecognitionofSexandGender.pdf
12 ht tp://www.lgbthealth.org.au/sites/default / f i les/Alliance%20Health%20Information%20Sheet%20Inclusive%20
Language%20Guide%20on%20Intersex%2C%20Trans%20and%20Gender%20Diversity_0.pdf
13 http://oii.org.au/wp-content/uploads/downloads/2012/11/OII-Australia-Intersex-Ally.pdf
14 What makes these changes challenging, from a socio-legal viewpoint, is the fact that a federal legislative regime now uses 
language that prescribes a spectrum of being, rather than a list of types. It follows on the heels of a very nuanced debate that emerges 
out of feminism and queer theories, that the law is only just starting to come to terms with.
15 Section 43A, Item 60 of Schedule 1 of the Bill.
16 pp 7 & 22; note especially Item 60, paragraph 85.
17 pp 8-9.
18 Norrie v NSW Registrar of Births, Deaths and Marriages [2013] NSWCA 145
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is because it relates to the ability to control the listed gender (as opposed to sex) on an identity document 
produced by the Commonwealth (a birth certificate in this instance).19 The findings of this case could easily 
inform discussions on the control of records in the private and public domains.

In adjudicating this case, the Federal Court of NSW sought a number of materials extrinsic to legislation and 
case law to resolve the question before them.20 In their findings, the issue turn upon how the law defined the 
term ‘sex’ for the purposes of the relevant legislation, and ultimately rejected an imposed interpretation of the 
word ‘sex’ as being limited to a binary of ‘male’ and female’,21 and moreover recognised the contestability of 
particular terms for sex, particularly when discussing terms like ‘intersex’, ‘transgender’, and ‘transsexual’, 
with the latter two rarely used in reference to terms of sex.22 Specifically, this means the Federal Court has 
recognised that there exists is some contestability to the concepts of both sex and gender. As a Federal Court 
ruling, it will serves as a significant precedent that will inevitably be referred to by tribunals that review claims 
of discrimination on these bases. 

Moreover, the Senate report on the Human Rights and Anti-Discrimination Bill 201223 has made significant 
recommendations around differentiating persons of intersex status from persons who are trans and persons 
who are gender diverse. Specifically, they found that intersex status was “a matter of biology rather than 
gender identity, and … that the current requirement in the Draft Bill that intersex individuals identify as either 
male or female is misguided, and is unhelpful for intersex individuals whose biological characteristics do not 
necessarily accord with a male or female identification”24 and more importantly that because “intersex status 
is … related to the innate biological characteristics of an individual, it should not be an attribute to which any 
religious exceptions apply”. 25

For these reasons, organisations should be careful to completely ignore the possibility of change and reform 
around these areas, particularly as the legislative framework comes to terms with the impact of these laws. 
That is, organisations are recommended to stay ahead of the law on these issues. In particular, human 
resources and line managers should have significant roles in effect the necessary cultural changes. 

Top Four Issues
The following describes a variety of issues that can be addressed by an organisation to mitigate some of 
the more pertinent areas of discrimination likely to be encountered. This list is one formulated in relation to 
possible risks of liability, particularly in relation to an organisation’s duties of care under Workplace Health and 
Safety / Occupational Health and Safety legislation. By following these basic principles, an organisation will 
be implementing policy that creates safe and inclusive environments.26

Inclusive Environments
As these changes take effect, it is likely that people who are intersex, trans, or gender diverse, as both internal 
and external stakeholders, will likely begin presenting themselves in ways that don’t conform to traditional 

19 In referring to the Guidelines on the recognition of sex and gender there are clear statements about how gender should be 
used on Commonwealth identity documents, not ‘sex’.
20 In fact, upon this subject the courts have some difficulty in separating whether the issue is a question of fact or a question of 
law, meaning that is it unclear whether the issue can be resolved by an application of legal principles alone, or whether some inquiry 
into the facts of the case are crucial. This speaks to the inherent semantic nature of the matter.
See Norrie v NSW Registrar of Births, Deaths and Marriages [2013] NSWCA 145 at 52-64 and 76-128.
21 Norrie v NSW Registrar of Births, Deaths and Marriages [2013] NSWCA 145 at 191-193.
22 A particularly illustrative example of this was the Federal Court consideration of the works of Professor Greenberg, who noted 
that the terms ‘intersex’, ‘transgender’, and ‘transsexual’ have contested meanings, in the context of medicine, academic literature, and 
amongst the communities of people that use such labels.
See Norrie v NSW Registrar of Births, Deaths and Marriages [2013] NSWCA 145 at 107-108.
23 ht tp: //www.aph.gov.au/Par l iamentar y _ Business/Commit tees/Senate_Commit tees?ur l= legcon_ct te /ant i_
discrimination_2012/report/index.htm
24 Senate Inquiry on HRAD at 7.17.
25 Senate Inquiry on HRAD at 7.19.
26 WHS/OHS legislation is governed at a State and Territory level, and the particulars of OHS and WHS management should be 
made in reference to the WorkSafe or WorkCover Authority relevant to their jurisdiction.
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ideals of sex or gender. 

For gender diverse persons, there is frequently an issue around misgendering them by incorrectly applying 
pronouns and other gendered language. These differences will possibly pose one of the greatest areas of 
challenge for the organisation because of the way people use pronouns reflexively. Without a conscious effort, 
the casual use of improper pronouns will have a longitudinal and detrimental effect upon an individual’s mental 
health. In particular, if it is found that an improper use of a pronoun was used deliberately and in a sustained 
manner, which may have an adversely affected their mental health. The incorrect use of pronouns and other 
gendered language may create, or at least indicate the presence of, a variety of institutional barriers created 
by classifying people as being male/female or man/woman. Not only may such acts constitute a breach of the 
Act, but may also potentially qualify as a claim under Worker’s Compensation legislation.

Likewise, there are a variety of people with bodies that do not conform to Western traditional ideals; issues 
relating to body conformity will prove highly significant for persons of intersex status, and persons who are 
trans, but for different reasons. The spectrum of these can range from things as ‘cosmetic’ as dress codes, 
particularly as most business attire has been designed for conforming bodies, all the way up to a review of 
policies and programs that relate to access to health care.

Harassment and Vilification
The issue that is going to be at the front of these changes is how the organisation protects their employees and 
members from harassment and vilification. This is an issue that generally falls under WHS/OHS legislation, 
placing significant onus upon organisations to mitigate these risks. 

There are a number of acts that recognisably stand out as acts of unlawful harassment and vilification, and 
would qualify as discrimination. However, there are also a variety of social interactions and acts that constitute 
an unreasonable intrusion on a person’s personal life, with regards to their sexual orientation, gender identity, 
trans status, or intersex status.27

Though these questions are nominally understood as unwarranted intrusions upon a person’s privacy, they 
start to conflate with acts of harassment and vilification when they pertain to medical and health matters 
relevant to their sexual orientation, gender identity, or intersex status; whether that subject is in fact a member 
of those minorities or simply perceived as such. For more information, on a broader range of examples, 
consult the AHRC Guidelines.

Privacy and Personal Information
Organisations will need to consider carefully when, why, and how they collect personal information, for both their 
internal and external stakeholders. Currently, there are very few instances where it is considered reasonable 
to collect the personal information pertaining to someone’s sexual orientation, which is often limited to service 
provision of sexual health and advocacy groups. However, it is still generally considered acceptable practice 
to collect personal information pertaining to sex from individuals for an organisation’s records. Furthermore, 
information and records pertaining to gender and sex should not include an historical sex or gender, which 
is no longer relevant. Organisations should be concerned on this issue given the exemption in the Act for 
information and data collection (which may be subject to review). It is worthwhile noting that there is currently 
a ‘sunset clause’ that permits a delay and extensions for data collection/information storing. 

One of the reasons that privacy on this issue is so pertinent is because exposure can readily create an 
experience of vulnerability, which may expose them to vilification and harassment, and may contribute to an 
experience of an unsafe environment.

27 One article that is particularly helpful in understanding some of the more subtle acts that contribute towards an experience of 
vilification and harassment can be found here: 
http://www.gendercentre.org.au/resources/papers/concerns-for-clients.htm
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Recording Personal Information
Where this information is collected through online forms or other documents, it will be necessary to include 
more than the two categories of male and female. However, simply adding a few more options can still create 
a subtle bias as to which labels are the correct ones. 

In principle, organisations should first refer to the Australian Government Guidelines on the Recognition of 
Sex and Gender. The best practice is one where such information is only collected where sex and/or gender 
are directly relevant to the matter. If the organisation is unable to answer exactly why it needs to record the 
sex and/or gender of an individual, then the recommendation would be to simply remove such a question. 
Admittedly, many companies require citing identity documents in order for the purposes of verification and 
employment, but citing a document that expresses a sex status is different from the organisation entering that 
information into a data-base, as the latter constitutes a type of data collection that would then be subject to 
the Privacy Act 1998. 

Interpersonal Use of Personal Information
In similar vein, organisations will have to consider issues of disclosure and how this might be handled from a 
managerial perspective. The one time where an organisation might seek to solicit someone’s sex or gender 
history is directly in relation to managing unwarranted harassment. Actively asking employees for their 
preferred pronouns is a good way to encourage disclosure positively, however, if this question is selectively 
applied only to individuals that appear gender diverse it might constitute a type of discrimination.

One balance that might be struck, between encouraging disclosure and not intruding upon personal issues: 
encourage a standard approach during interviews, employment panels, and interactions with supervisors, 
wherein a brief explanation on the organisation’s approach to inclusivity is provided, and prompting individuals 
to provide an opportunity to disclose any pertinent information.

Amenities
It is important to recognise that the legislation considers trans persons that assume the status of being a 
man or a woman falling under the legal definition of man and woman respectively, and also recognises the 
anatomical and biological distinctiveness of intersex persons. 

This means, that any policy that treats men or women in a particular way should be assumed to include those 
who were assigned one sex at birth, and now live as either a man or a woman now. From the organisation’s 
perspective, it must treat those who have assumed the lives of men or women as though they are men and 
women respectively.

Some consideration should be given to the provision of one or more non-gendered bathrooms, particularly 
as they are frequently a site of peer socialisation. Such bathrooms should be known for being specifically 
gender neutral. One option is the use of a non-gendered disability bathroom as being gender neutral, but 
this may cause accessibility issues for people who use those bathrooms specifically for their accessibility 
(see the guidelines for amenities under the Disability Discrimination Act 1992).28 This approach reveals the 
limitations of creating isolated bathroom as gender neutral may cast it in the role of a “third sex” bathroom 
that will only exaggerate segregation; unequal gendered bathroom access would constitute a form of indirect 
discrimination. 

Some considerations around dress codes, which should attempt to set a single standard without particular 
references to the gendered clothing. While dress code may be as prescriptive as to preclude certain personal 
affects, like piercings, or require certain types of grooming, just as with facial hair.
28 Part of what makes this issue so contentious is the sense of security and ownership that people generally feel around these 
spaces. Their exclusionary nature helps reinforce the sense of binary: either you are or are not the given sex of that space and are 
therefore permitted or excluded.


